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THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
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)
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)

Bonneville County Case No.

)

CR—2017-7555

)

JAMEION K. HERNANDEZ,

)
)

Defendant-Appellant.

RESPONDENT’S BRIEF

)
)

185i
Has Hernandez

failed to establish that the district court

abused

its

discretion

by imposing

a uniﬁed sentence 0f life, with 25 years ﬁxed, upon his guilty plea t0 ﬁrst degree murder?

Hernandez Has Failed To Establish That The
Hernandez pled guilty

to ﬁrst degree

District Court

Abused

murder and the

Its

Sentencing Discretion

district court

imposed a uniﬁed

sentence of life, with 25 years ﬁxed. (R., pp.229—31.) Hernandez ﬁled a notice of appeal timely

from the judgment 0f conviction.

(R., pp.238-40.)

Hernandez

support, mental health issues, status as a ﬁrst-time felon,

The record supports

brief, pp.4-8.)

When

0f his difﬁcult childhood, family

asserts his sentence is excessive in light

and purported remorse.

the sentence imposed.

evaluating whether a sentence

is

excessive, the court considers the entire length of

the sentence under an abuse of discretion standard.

State V. McIntosh, 160 Idaho

621, 628 (2016); State V. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).
that the

ﬁxed portion 0f the sentence

V. Oliver,

McIntosh, 160 Idaho

at 8,

must show the sentence
reasonable if
to achieve

will

it

at

It is

presumed

m

628

(citations omitted).

it

To

is

is

Within statutory

a clear abuse of discretion.

carry this burden the appellant

excessive under any reasonable View 0f the facts.

Li.

A

sentence

all

0f the related goals of deterrence, rehabilitation, or

retribution.

Li The

has the discretion to weigh those objectives and give them differing weights

deciding upon the sentence.

I_d.

at 9,

368 P.3d

P.2d 174, 185 (1998) (court did not abuse

its

at

when

629; State V. Moore, 131 Idaho 814, 825, 965

discretion in concluding that the objectives 0f

punishment, deterrence and protection of society outweighed the need for rehabilitation).
deference to the

trial

judge, this Court will not substitute

reasonable minds might differ.”

McIntosh, 160 Idaho

its

at 8,

368 P.3d

at

628 (quoting Stevens,

Furthermore, “[a] sentence ﬁxed Within the limits

at

prescribed

by

court.”

(quoting State V. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).

148-49, 191 P.3d at 226-27).

“In

View 0f a reasonable sentence where

146 Idaho

I_d.

is

appears necessary to accomplish the primary objective of protecting society and

any or

district court

is

burden of demonstrating that

368 P.3d

368 P.3d

1, 8,

be the defendant’s probable term of conﬁnement.

144 Idaho 722, 726, 170 P.3d 687, 391 (2007). Where a sentence

limits, the appellant bears the

(Appellant’s

the statute Will ordinarily not be considered an abuse of discretion

by

the

trial

The maximum prison sentence
The

district court

is life

in prison.

imposed a uniﬁed sentence of life, with 25 years ﬁxed, which

the statutory guidelines.

light

murder

for ﬁrst degree

(R., pp.229-31.)

Furthermore, Hernandez’s sentence

I.C. §

falls

18-4004.

well within

appropriate in

is

of the egregiousness of the offense, Hernandez’s multiple efforts t0 avoid culpability for his

crime, his longstanding disregard for the law, institutional rules, and the rights and well-being 0f

others,

and his high

risk to reoffend.

Hernandez has a longstanding pattern 0f criminal thinking and behavior. He reported
he began “shoplifting”

at the

age 0f nine and “admitted engaging in

that

shoplifting behavior until

he was 14,” When he “stole alcohol from Walmart, was prosecuted, and was placed 0n
Diversion.”

(Aug,

and sprayed

it

p.5.)

At age

in the church.”

15,

Hernandez “took a ﬁre extinguisher, broke

(Aug., p.5.)

Hernandez reported

into a church,

that in 2013,

When he was

approximately 16 years 01d, he was charged With disturbing the peace after he “had a ﬁght With
his sister.”

(Aug,

p.5; PSI, p.1.1)

That charge does not appear in the criminal record portion of

Hernandez’s presentence report; however, his record does show that he was adjudicated for
battery in 2013. (PSI, p.9.) Hernandez stated that he began abusing substances at the age of 13;

that

LSD

he abused alcohol, marijuana, and LSD; and
trip,”

that,

he “punched a friend four or ﬁve times,”

friend] to the hospital,” but

on one occasion, while he was “on

[an]

Which “police arrived and took

[his

after

“n0 charges were ﬁled.”

(Aug., pp.5-6; PSI, p.15.)

While

in

secondary school, Hernandez was suspended several times “for possession 0f drugs and drug
paraphernalia 0n school grounds and for ﬁghting With a classmate Where he

was

the aggressor.”

(PSI, p.13.)

1

PSI page numbers correspond With the page numbers 0f the electronic ﬁle “Conﬁdential
Document Record-Volume 1.pdf.”

When
substance

he was 18 years

He

was sentenced

Hernandez committed the

At age

began snorting

He

stated that

opiates. (PSI, p.15.)

few months before

he “had been waiting two years t0

(PSI, pp.6-7; EXhibitS-Volume

gloves.”

Hernandez “put

all

his

kill [the

1,

p.11.)

On

the night of the murder,

black clothes 0n,” went t0 Lisa’s home, and “kicked the back door open.”

Lisa’s dogs were barking and Lisa “stepped out and said ‘Hey,” so Hernandez

but later returned “With a bat

hit

20, he

Lisa Stukey, and that he “planned the Whole thing, [and] was wearing a

Victim],”

he

60 days ofjail time and one year 0f probation. (PSI,

instant offense in June 2017, just a

(PSI, pp.1, 7.)

(PSI, p.7.)

t0

nevertheless continued to use marijuana on a daily basis, and reported that he “sold

[m]arijuana as well.” (PSI, p.15.)

mask and

Hernandez was charged with possession of a controlled

and possession of drug paraphernalia; he was subsequently convicted 0f the

paraphernalia charge and
pp.9-10.)

01d,

then went inside her bedroom[,] and

When

her “right across the face” with the bat, knocking her t0 the ﬂoor.

p.379, Ls.10-13.)

Hernandez subsequently “placed a

blood spatter” and

hit

shirt

left,

she got out 0f bed,”

(PSI, p.7; 7/16/18 Tr.,

over Lisa’s head

to

minimize the

her “in the back 0f the head” With the bat “over and over and over.” (PSI,

p.6; 7/16/18 Tr., p.379, Ls.22-24.)

Before leaving Lisa’s home, Hernandez “ransacked her

house” and took medication, a Nintendo DS, jewelry, and a pink bag containing “a tablet and
other electronics.” (PSI, pp.6-7.)
Lisa’s

body was not discovered

suspicious and contacted the police.

until several

(PSI, p.4.)

When

bedroom, “in an advanced

weeks

later,

after her friends

became

ofﬁcers went t0 Lisa’s residence, they

of decay,” and also found three dogs

located Lisa’s

body

in the laundry

room, one of which “was deceased.” (PSI, pp.4-5.) Lisa’s body was “transferred

in her

state

to the

morgue”;

it

was noted

damage

autopsy] due to the extensive

Eleven days
investigation,

p.6.)

that

later,

that “[t]he Victim could not

when

t0 the

head and the

state

he “denied having heard anything about

who

could have murdered Lisa.”

Hernandez had told her about the murder and “threatened
(PSI, 6.)

the murder,

and

A

time [0f the

of decomposition.” (PSI, pp.5-6.)

However, ofﬁcers subsequently spoke With Hernandez’s

anyone.”

at [the]

Hernandez as part 0f the murder

interviewed

ofﬁcers

be identiﬁed

friends,

one of

Whom

(PSI,

reported

t0 kill [her] family if she told

second friend, Tristan, also admitted that Hernandez had told him about

Hernandez “did

that

this

because he blamed Lisa for the death of his

grandfather.” (PSI, pp.6-7.) Tristan told ofﬁcers that he

“was With Hernandez When he disposed

0f the pink bag that he took from [Lisa’s] residence” and that he was also present when

Hernandez “discussed getting

Hemandez’s adoptive
have dogs

that

rid

of the bag With his

sister”

and When Hernandez and

father “discussed not disposing 0f the bat in the landﬁll because the police

can locate

it.”

(PSI, pp.6-7.)

Tristan

was able

to lead detectives to the location

Where Hernandez disposed 0f the pink bag, and they “recovered

[the bag]

wrapped

in a black

robe.” (PSI, p.7.)

During a second interview with detectives,

after

making requests With respect

to his

sentence and the conditions of his incarceration, Hernandez eventually admitted that he

murdered

Lisa.

(PSI, p.7.)

He

told ofﬁcers that he “hated her

here if not for her.” (PSI, p.7.) Approximately one year

Hernandez continued
investigator that Lisa,

and caused

t0

blame the Victim

Who was

his deat .”

and

later,

that his

grandpa would

still

be

during his presentence interview,

for his grandfather’s death

— he

told the presentence

his grandfather’s girlfriend, “ruined his [grandfather’s] health

(PSI, pp.1, 7, 9.)

Interestingly,

Hernandez reported

that “it

was

his

understanding that his grandfather died after falling in the bathtub,” and that he resented Lisa

because he believed she “caused” his grandfather —

“a recovering alcoholic” and had

who was

recently spent time in a “detox center” because “his alcoholism
again.”

(Aug., pp.2, 9.)

When

was out of control” —

the presentence investigator asked

t0 “drink

Hernandez “how he

feels

looking back on” murdering Lisa, Hernandez stated that “part of him feels that she deserved
but the other part thinks that

(PSI, p.9.)

Inmates

Hernandez

that

it

just got

Who were housed

stated

him

into

more

in the jail With

trouble and

was counter productive

Hernandez prior

it

[sic].”

to his sentencing reported

he “enjoyed the crunching sound that was made when he struck the

Victim’s head” With the bat while killing her (PSI, p.7), that Hernandez wanted to “get tattoos to

commemorate

this

with ‘Louisville’ 0r ‘Slugger’ 0r a bat,” and that he wanted people t0 “call

‘Louisville’” or “‘Slugger’” (7/16/18 Tr., p.390, L.22

him

—

Hernandez incurred “four disciplinary write ups for possessing

p.391, L.3).

tattoo equipment,

the lights out, disrespecting staff, and threatening conduct.” (PSI, p.10.)

segregation” for threatening a cell mate.

that

Hernandez presents a high

At

(PSI, p.10.)

While

The presentence

in the jail,

showering with

He was

also “placed in

investigator determined

risk to reoffend. (PSI, p.16.)

sentencing, the state addressed the “gruesome and heinous” nature 0f the offense,

Hernandez’s attempts to avoid accountability, his lack 0f any real remorse for murdering the
Victim and belief that “[s]he deserved
pending. (7/16/18 TL, p.373, L.23

it,”

and his behavior

— p.393, L.16 (Appendix

articulated the correct legal standards applicable to

imposing Hemandez’s sentence.
state

its

in the jail While this case

A).)

The

district court

decision and also set forth

(7/16/18 Tr., p.408, L.12

—

was

subsequently

its

reasons for

p.414, L.17 (Appendix B).)

The

submits that Hernandez has failed to establish an abuse of discretion, for reasons more fully

set forth in the attached excerpts

0f the sentencing hearing

argument 0n appeal. (Appendices

A and B.)

transcript,

which the

state

adopts as

its

m
The

state respectfully requests this

DATED this

Court to afﬁrm Hernandez’s conviction and sentence.

14th day of May, 2019.

/s/

Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I

HEREBY CERTIFY

copy of the attached
File and Serve:

that

I

have

this 14th

RESPONDENT’S BRIEF

day of May, 2019, served a true and correct
below by means of iCourt

to the attorney listed

SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents(a)sapd.state.id.us.

/s/

Lori A. Fleming

LORI A. FLEMING
Deputy Attorney General

APPENDIX A

...

SWW disparage the verac1ty

snatch," as 1f to
statement.

I

oi the

But this -- that's not

can appreciate that.

what's going on.

the jail,

bragging about what he's done.

And people are

They're asking to get removed away from

getting sick of it.
it.

sentencing.

in with Mr. TreInble.

Hernandez keeps talking about

Mr.

what's going on.

are some letters

so it's not reliable. not even for a

And.

The -- these jailhouse snitch letters --

4

sentencing hearing.

5

I'm not embarrassed to

6

they are.

cal].

them

that“.

because that's what.

They're trying to get out.

1|

Mr. Hernandez gets put into a room. gets put

10

AU.

2

3

Last week. Mr. Hernandez keeps going around

GWﬂ-WM

m

1

They're trying to

a

tattlewale on someone else to lessen their own punishment.

9

And so these are not -- should not be considered for this

10

sentencing.

11

Mr. Tremble freaks out and is, like, Get this

11

THE COURT:

12

guy away from me and -- and go -- tries to leave or asks the

12

Let me share with you the Court's thinking

l3

jailer to remove him.

The atatement's based on that.

13

It’s not based upon him wanting to snitch on

ld

Okay.

So it simply is a —— a photograph of a four —-

14

little—over-four-line statement.

15

someone wha's set for sentencing a few days later.

16

simply him wanting to get away from him at the jail based on

15

11‘

the defendant's conduct, not tattling on him.

1?

important to the Court as

13

state of mind and his reaction to the offense.

COURT:

This is

okay.

18

THE.

19

Hr. Archibald,

any additional statement?
well, that's the whole problem

15

and.

get counsel's opinion a3 to how you would like to proceed.

a

It -- it does contain information that is
I

look

at.

the defendant's current

As these attorneys know, the Court will always

19
20

invite the defendant to make statements when provided by the

21

with these kind of letters. is -- is that everyone‘s always

21

Court and in consultation with his attorney to make a

22

interested in jail 1n lessening their own punishment.

22

statement.

23

lessening their own crime.

23

And the statement that the defendant makes is

24

relevant to the Court and his -- his reaction to the offense

25

that has been committed.

MR. ARCHIBALD:

20

24

25

I

don‘t have a chance to talk to them,

interview them, cross-axamina them, find out their motive.

1

see

m

tms

tﬁ‘é-—_

statement reLerence to

1

"m.

defendant's state of mind. and it gives the Court enough of a

2

THE COURT:

concern that, absent having the Court have the ability to

3

Thank you. Madam Clerk.

All right.

hunk-

look at the person making the assertion, that

'1'

——

I

wouldn't

be interested in including it for consideration today.

So what I'm suggesting is that, if -- if
Om-JGU"

either of the parties --

I

guess it's in Mr. Clark's decision

as to whether he would want time to allow some additional

discovery on this particular letter and even, perhaps,
10

calling this individual as a witness at sentencing.

ll

that would be the Court's approach.

If —— if you want to proceed without the Court

12
13

Then

considering the letter, than we can do so today.

14

MR. CLARK:

We'll do that, you: Honor.

15

THE COURT:

Okay.

16

Then that Hill be returned to the State, Madam

1'1

Clerk.

Any other submissions by either of the

13
19

parties?
MR. ARCHIBALD:

2U
21
22

letters.

I

Your Honor,

I

do have a photo

meant to hand to the Court along with all those

that

5

I

23
24

MR. ARCHIBALD:

sentencing exhibit.

Okay.

I'll move to admit it a5 a

[‘11 be referencing this in my

And I'll have Madam clerk include that.

presume this is a defendant of -- yuur client.

6

MR. ARCHIEALD:

7

THE COURT:

8

Any objection?

9

NR. CLARK:

No,

10

THE COURT:

A11 right.

Yes,

your Honor.

All right.

Thank you.

your Honor.
Is there any other

11

business that needs to b3 taken care of before

12

argument?

invite

I

13

MR. ARCHIBALD:

14

MR. CLARK:

Nat from the State. your Honor.

15

THE COURT:

Okay.

16

Mr. Clark, I'll invite you to make the State's

1T

sentencing recommendation.

18

counsel.

19

argument.

21

the opportunity,

Thank you.

Very well, then.

Then we'll turn to defense

if you take

lastly, Mr. Hernandez,

1‘11 invite you to make a statement as well.

Mr. Clark.

23

MR. CLARK:

2-1

A3

25

No.

And then, obviously, there will be a rebuttal

nnd then,

20

22

THE COURT:

25

Very well.

Okay.

4

I

Thank you, you: Honor.

prepared for this hearing,

I

constantly

am evaluating what ought to be recommended. what this Court

APPENDIX A – Page 1

oug

o

-- an

D.

-- an

e ques Lon

comlng

ep

a

to my mind is. What is a life worth?

Let

1

27 to life;

m

tell the Court

lurid

01

wnm

there‘s one that's 15 to 45, which means

2

are:

3

that was a first. degree

q

involves a child;

hume-

The fact that a defendant is older or younger,

older or younger, does that lessen the gravity of

a victim is

any offense?
does not.
\Dw-u-JGU"

And

kept coming to this place where no, it

I

The crime ought to speak for what should be done

by this Court today.
I

want to summarize a year‘s worth of -- well.

worth of information and investigation.

a couple years‘

that.

A strangulation, 35 to life; another

5
6

strangulation. life without parole.- blunt-force trauma, again

1

another one involving a child,
Hands,

a

9

10

11

today, the first of which is hate. premeditation, and lack of

11

Same thing.

12

remorse.

12

resentencing to a 35 to life.

I

think the

Those two are

There's a 25 to life with pipe or metal pole.

think the Court ought to consider

Those are the three things that

28 to life.

actually the same case that came back for a resentencing.

evidence into same things

13

15 to life:

23 to life,

10

I

was reduced, but that also

Thar: was a ﬂared life.

Now,

13

Came back for a

if you look at those cases from 2016 to

H

Court needs to focus on today or consider today in

14

present, you take out a couple of outliers, there's two cases

15

determining what the appropriate sentence is.

15

that involve first degree by aggravated battery on a child.

Now, 1f the Court looks at the back -- last

16

50 we're not basing it on premeditation.

17

page of the presentence investigation, there's always an

17

murder of a young child.

18

effort to try to give the Court a snapshot of a typical

la

16

19

sentence for this type of an offense.

It's involving the

You take those two cases out, and we leave

19

with just the premeditation cases.

Then,

if you do that,

20

take cut the two cases that are just fixed life, where that‘s

21

approached the Department of Corrections, the research

21

what the court did, remove those outliers. the ones you have

22

analyst there, and had them pull first—degree murder charges

22

left are an average of 28.8 years.

23

going through from 2016 on —— so the most recent ones --

23

24

first-deqree murder cases not involving a firearm.

2.1

a

25

that would give the Court a pratty good idea.

25

couple of years.

I

20

want tn go a step further.

we -- we

thought

I

IWtotamu—stam

1

the Court the -- the sheriff‘s office, the investigation.

As we later learned, this victim, Lisa Stukey,

hump

was murdered an June 16th of last year.

Her body was

discovered by a concerned friend on -- well,
last. year,
‘Dﬁ-u-JGNUI

on July 2nd of

with Mr. Hernandez being arrested on July 19th of

last year.
I

will tell you. when going out to the house

that day, on July 2nd. just seeing the condition of the body
10
11

that the -- the Court: has, seeing the condition of the house,
be perfectly blunt,

I

was very concerned that -- that this

12

case wasn't going to coma to some conclusion.

13

voiced that frustration several times.

15

this case, getting

1?

to a closure.

it.

to a conclusion,

just think --

18

And

19

be aware of the

-——

20

thought it was -- it was quite good.

probably

I

I

getting -- getting it

think the Cuurt ought to

the effort that went in by them.

She didn't have any children.

u

She wasn't able to.

adopted when ahe was younger.

23

a

24

adoptive brother when she was 19.

2

with some good friends
But,

3

I

She Has

She was raped by an

She had a difficult upbringing, unstable home

and. a

few family members.

a5 yuu get older, without any children.

you know, they're going off

4

those family members tend to

5

and doing their own thing. and she's left with a lack of any

6

of her own kids.

--v

‘I

And that —— and that's the life she had, with

3

just a few friends here because she‘s not been here for very

9

long.

The aister—in-law wrote a letter.

10

wasn‘t able

t'o

attend today.

11

Florida.

12

comment on one thing she says.

I

want. to

She's tram
just

Ba she gets to the bottom in that letter, she

13

Lisa Stukey was approximately 60 years old.

21

25

1

case from that point until, really. today and —— in working

16

22

And

The sheriff's office worked nonstop on this

14

That's the average fixed minimum sentence for

first-degree murder not involving a firearm over the last

14

talks a little bit about some empathy, some sympathy fez

15

Mr. Hernandez.

16

also makes this one statement.

1'?

served."

'I

But she

sincerely hope justice is

And, really, at the end of the day, that is

13
19

Very appropriate for her to do so.

all —— that is what she's asking of this Court, is that

20

whatever justice means needs to be given by this Court today.

21

And

I

ask the Court to -- to consider that.

As

22

Let's talk about the facts of this case.

23

we learned from Mr. Hernandez but also all of the other

24

evidence and witnesses involved in this case. the case comes

25

about like this:

APPENDIX A – Page 2

13 ma

e en an

e

a

u ey.

5.

a

1

that she caused problems within their family.

Thinks that he killed his grandpa.

“Su—m

1n tne house

m

the :urtneTﬁL-K

2

corner, walks all the way to the other end of the house, goes

3

into her bedroom.

And he tells detectives, at that point, she

Interesting. one of the letters that you got from his, well,

4

father indicates that that was a misunderstanding by him.

5

gets out of bed.

6

I

I

want the Court to keep

1n mind when

that.

Dm¢qmu1uhwmw

What accuracy of that,

I

don't know.

But he had put

talk about this in a minute.
But he -- she gets on: of bed.

He maneuvers

something in his mind that she was to blame for these

7

problems.

3

around where the dresser is and the headboard, gets into a

9

position where he's standing just a few feet from her.

And so began

stewing about Ms. stukey for

a

the batter part of a year, culminating in June 16th.

Before going there, ha Googles how to pick a

Goes to her house, tries to pick the lock, is

deadbolt.

unauccessful, kicks the back door open.

He then leaves.

11

right across the face with it -- okay? -- hitting her right

12

here.

Okay?

14

the accuracy af his statements or —— or the memory of his

15

statement, he begins lacking for either a gun to

He

16

or begins to go loot the place.

He goes back to his

l?

"Hey.“
Now, he lives nearby.

She's Malling 0n the ground.

MMMMNMHHHHHHp—Ip—Iua—

lives just a few hundred yards away.

At that point, depending upon

She goes dawn.

13

At that point, the dogs are barking.
Ms. Stukey comes out and yells,

Then he takes this bat, and he strikes her

10

house.

19

him.

kill.

himself

That bothers

He comes back to her again. puts a blue shirt over her,

mhumuoqummnwmw

19

tells his friend it's to -- it's to mitigate the blood

back to his house a few hundred yards away, drinks, gets a

20

spatter or whatever phrase he used for that -- in that

bat, comes back to Ma. Stukey's house, enters through the

21

regard.

back -- back door again.

22

So imagine this.

And,

At 2 in the morning, he goes

if you know this house. you

door by the patio where the kitchen would be.

got.

the back

And then her

bedroom was the furthemost front bedroom.

24

her in the hack of the head over and over and over.

1

of the head.

The PSI says four times.

five or six.
Now, my assumption is, in a PSI, you're not

going to exaggerate what you did.

Pretty -- pretty

he strikes

again.

The detectives, he says ha hits her twice.

25

To his buddy, ha told

Then he takes the hat

But he covers her up.

And, while she's laying down below him,

23

ne Fad

We

human
And

2

I

think it's important for the Court to
The Court's familiar with

3

consider some mitigating facts.

4

1'11 always try to acknowledge those things.

End the ones that

5

I

think are applicable here

ID¢~JmUI¢wMH

understandable that he would
what he did.

And

writer more than

I

tel].

the detectives less than

6

doubt that he's going to tell the PSI

'l'

what. he did.

B

so this Court needs to operate on the

is there‘s not a

Couple of

significant criminal record.

things on his record, but

I

would ——

I

would consider those

to be minor.

The defendant's only 21 years old.

9

assumption he strikes her at least four times, three of those

10

acknowledge that he had a difficult upbringing.

while she is prone on the ground, facing down. and he‘s

11

speaks to this.

striking the back of her head.

12

After he does that. he grabs a few things.

To

be perfectly honest, this house was full of money and

Ne would
Psych eval

He's had some trauma as a child.
I

think those are things the Court ought to

13

consider for sentencing purposes.

14

those things.

And so I‘m sympathetic ta

—~—

I

think the

takes some of the most ridiculous things you would imagine as

15

ACE's, the adverse childhood experiences ——

I

think that‘s

far as stealing.

1';

what it stands for -- same -- some trauma that he‘s had a3 a

1a

child.

valuables and things that were worth a lot of money.

He

One of the things was the

15

anmmmuun—HHHHHHH

Just took some things that were up on the

uI-hmM-Iowm-Jmmnwmp—Io

want to speak to a couple of things that

front counter that would likely be where she kept kind cf her

19

recent stuff -- the watch she wore, some rings she wore, some

20

were also located in the psych eval.

uf that jewelry she wore on a daily basis.

21

the psychological eval, there wasn't really anything in there

22

to terribly aggravate this case or mitigate.

He takes those,

and he leaves.

She sits in that bedroom in the middle of the
summer heat from June 16th until July 2nd.
Exhibit

1

describes what —— what was done to

And State's
that.

body after

I

One thing that

23

1

If the Court recalls

found concerning is that

Hatzanbuehler got a -- a supplemental report of the basic

2.1

Dr.

25

facts of the case.
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That was all that was provided to her.

Me

took --

talked to

s‘ﬁe

the mother, who said he didn't: dn it;

anmant;

and then sums other

H37

1

That's the collateral resources Dr. Hatzenbuehler

used to come up with this conclusion.
So I‘m a little concerned about that level of
effort.
\Dm‘JOU‘

But,

nevertheless, it‘s what. we‘ve got.

And we

don't dispute those childhood trauma things.
But the thing that

think ia important is.

I

Every case this

aren't those always involved in these caaes?

3

too.

a

recorded, there's some manipulation going on in that phone

5

call,

talks about one of the disciplinary reports from the jail

9

regarding a little bit of manipulation on his part regarding

10

11

13

evaluation.

14

15

this a little bit more in a minute because.

That's

16

of the most aggravating things cf this case.

11

three things

concerning to the State.
She also does a -- a check on hi5 psychopathy

And aha talks about him not having

19

checklist.

20

manipulativeness, lack of remorse. or lack of empathy.

2'1

I

question that because the defendant i5

22

planning -- he tells the detectives he's planning her death

23

fox,

2d

25

I

and some of those emotional traumas the defendant‘s had.

20

reminded of Ronald Reagan's quote when he said,

21

reject the idea that. every time a law is broken, society is
guilty rather than the lawbreaker.

Maybe not planning but certainly stewing on it for a very

24

actions."

long time.

25

thxngs are present.

Let's talk about hate first.

As

1

mentioned, he's planned

I

this thing or stewed about it for one to two years.
The -- he mentions at one time to the

I'm

19

American precept

mugatmg

it's one

It's one of the

want this Court to focus on.

23

He's been stewing on it.

you know, one or two years.

frankly,

Because I‘m mindful of those mitigating things

IE

22

Hate. premeditanion, and absence of remorse.
hump

Lack —— lack of remorse -- I'll talk about

One is he's

diagnosed with intermittent explosive disorder.

18

that's concerning to the State, where

manipulatives.

anything remarkably different in this psychological

16

Now,

Dr. Hatzenbuehler suggests there‘s no —— there's no

14

.is

his behavior in jail over the past few months.

12

13

Couple things she mentions:

The Court has in front of it, in the PSI,

E

11

15

Talks about -- oh, then we've got the -- one
of the Don's.

difficulty in the -- if the -- that came to this conclusion.

And there wasn't.

That's concerning.

7

Court's handled or the State's handled does involve some

That's always the case.

When she's on the phone with him and it‘s being

6

10

12

thmk, tned to mampuia'ﬁ'ne ct tne

2

ﬁwmu

relative.

I

witnesses that he had -- he had told that he had done this

that:

'We must

It is time to restore the

each individual i5 accountable for his

This Court must remember that fact today

that either

That's not the case here.

2

She didn't inherit.

think she inherited a bed from chat will, and that was it.

3

I

4

So that‘s a little bit concerning.
One thing she mentions -- or he mentions to

5

detectives the reason he didn't act on this sooner was

6

the detectives. during the interview, he says to them,

because they would think it was him.

1'

hate her so much."

Now. mind yen,

"I

this is three weeks after

omw-dmm

If he killed her back when all this trauma was

going on with his Iamily, we'd have -- we'd have been right

12

that —— that -- that we wouldn’t immediately think it was him

11

gone,

or someone in his family.

12

That‘s cold.

That's calculated.

That's a

hate that's stauing for quite a while.

A3

15
16

I

mentioned before, he —— he's mad that she

got his father written out of some will by grandfather.

Here's the irany.

17'

The motivation was because

18

she had gotten him -- them removed from this will.

19

victim didn't Lake under that will.

21

everything frum that

22

victim.

nil]. that.

uas supposedly changed by this

It was given to another son.

USually, when that's your motive, you get

23

25

But the

The biological son's the one that got

20

2d

And you notice the present tense of that
statement.

13
14

he's killed her.

9

10

on to him.

He wanted to wait until that had gone away so

a

somebody else written out of a will and it goes to you.
Right?

And that's the -- and that‘s the

-—-

the thing that --

13

'I

hate her so much.”

Three weeks after she's

that hatred is still present with him.
Let's talk about premeditation.

basis of the firat-degree charge here.

I

That‘s the

want the Court to

14

focus on four things: deliberate, darkness, delay, and

15

deflection.
Let's talk about deliberate.

16

E‘irst

1‘1

does is Google how to pick a lock at her house.

13

thing --

19

version about what he intended.

nw, mind

thing he

Second

you, we're going off of the defendant's

20

He would say he want over there jUSE to break

21

some stuff and steal same stuff and that's what he intended.

22

But then he left.

23

back to his house.

assuming that‘s true. he leaves. goes

How long does it take to walk a few hundred

24

25

So,

yards?

Five minutes?
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Drinks for a little while, walks back.

ﬁﬁan Ha waIEs EacE, ﬁe goes rlgﬁf Eﬁrougﬁ EﬁaE

'

door, directly to her room.

And, along the way, he's

unplugging a couple of nightlights.
.p.

2

He goes straight to her

room.

when he gets into her room, he tells the
detectives. '1 went to her room.

she ﬁat out of bed.

._.

I

hit

a

E Callas

,

EC

OuEe.

e

1n

6111:

a

3 ‘—

that's pivotal for this Court.

what may have been one intent, if we go with

3

changes when he goes to gets the —— gets the

4

that suggestion.

5

bat and goes straight to her room.

And then

6

don‘t know how exactly to explain

I

WGI-JmU'I

her.“
So he goes there.

He tells us, on one hand,

ha goes there to -- to bust up the house o: steal some
10

things.

11

bed."

But than he tells the detectives,

12

'She got out of

7

this, hut can you imagine being in this room?

3

her in the head.

9

the face.

And he strikes

He strikes hex in

He's got rage, hatred.

She goes down.
He's going

He then goes around the house.

10
11

around,

lacking far things to steal or do whatever he's going

He is in her house, in her roan, in the middle

12

to do.

There's a delay there.

He's

13

She's moaning.

And yet he comes back.

And

13

of the night while she's there, and she's still in bed.

14

not there to break anything at that point even if his first

14

imagine the -- the separate strike of this bat every time.

15

statement was true.

15

He hits her three more times at least. every one of those

Regarding the darkness, he —— he indicates

16
1?

that -- in the PSI, he says he was unaware she was home.

We got

18

lady, who‘s a recluse,

a

at

who never leaves the house hardly

19

2 to 5:00 in the morning,

2U

ever. who drives her car from the garage out to the mailbox,

21

20 yards away.

22

16

requiring a conscious delay in doing it and a deliberate

11

nature of striking this woman in the back of the head while

18

she's on the ground, moaning.

and goes back, using her car.

21

chose a bat for this crimm is because he wanted to look —— it

And his statement to the PSI writer is he

22

to look like a botched robbery.

That may be one of the most

24

ridiculous statements I‘ve ever heard.

25

Let's talk about delay.

Wine:

tﬁn

uﬁTto rﬁﬁ

1t

He comes —— first of

n; Look

uke

a

botcnﬁ—

Let's talk about remorse, since

I

25

And so he takes -- and also uses a bat to make it look like

have -- between myself and Detective Payne

9

any remorse for what he has done to this victim.

HH

And that's troubling.

Not once.

I've seen

I've seen different variations of remorse or

these cases.

HA

acceptance of wrongdoing or understanding of wrong ~-

Hm

wrongdoing.

Not one time has he said anything about this.
The only thing he's ever expressed being sorry

Hq

for was getting caught or being removed from his family.

Hm

Can't be around them. can't he with them.

Hw

remorse that he has ever expressed.

nw

That's the only

In the PSI, it makes a couple of comments.

her.

she did this; she did this.

this;

I

I

did

She did

understand the crime.

And my actions were no better than what she did, is what he
m¢~lmw

meant.

woman in her bedroom

Hitting a

ww

One of them was,

He says, This is why

He did this -- she did this to my grandpa.

four times in the head until he kills her and leaves her
10

there to decay he equates to what he thinks she did by having
his father written out of a will.

I've -- I've done this for a while.

'I

this is right after he gives an

explanation as to why he did-it.

-- July 19th 0f last year.

Ho

MM

New,

it.

To this point, not one time has he expressed

nw

t“.

1

and other detectives. we have listened to every, single

placed in jail on June

told you a minute ago he had waited

in order to put any uould—be investigators off of his scent.

3

recordable phone call this defendant‘s made since he was

I

24

Dr. Hatzenbuehler suggests that was something that he has.

Mc

Remember

23

2

robbery.

pa

I

mentioned -- or, rather. he told a witness that the reason he

doesn‘t think she's there.

HN

As

20

23

\aw-dmu‘w-wMI—I

The last thing is deflection.

19

feel deep remorse.”

That's what he told

But I've just explained what I‘ve heard.

And maybe his definition of remorse is
In another part -- that same portion of

NA

explained this way:

mw

the PSI, he says, quote,

I

understand the crime, and my

That is what ha equates -- he equates those

12

He thinks they're the same‘

13

two things.

14

that‘s remorse.

To us.

To him, perhaps

it is not.

Right below that statemant in the PSI.

15

quote.

this:

Part of him feels —— well,

16

says.

17

This is the PSI writer's statement‘
1t says,

13

it

I'm sorry.

“Part of him feels that she deserved

But the other part just thinks he got in more trouble.

19

it.

20

so it was counterproductive.“
So these are the two things he thinks.

21

she deserved it.

On the other. he says. well,

0n one
got in

22

hand.

23

trouble and got put in jail, so it really wasn‘t worth it.

That's -- that's the ——

24

25

I

I

think what you

should -- you should have is either she deserved it or -- or
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Awnin-

m

He says, She deserved

and

1t.

anyway, so it really wasn't. worth doing.

gut 1n trouble

I

That is

u

that is

the counterproductive statement that he makes as far a5 his

Statements he‘s made to others when he was
taken -- his -- his -- during his interview ——

2
3

tattoo.

After he starts admitting to it, they --

walk up to him,

and he starts going like this.
(Mr.

13

tattoo equipment.

'1

else.

catch me."

"Only took you three weeks to
”Only took

That's what he tells Detective Payne.

Good for you.

Way to go."

Rs

he's

16

you three weeks.

l?

mocking them in the delay 1t took to find -- find him.

.if

statements he's made to the other witnesses i5

13

He says he was holding it for somebody

He's got tattoo equipment at the jail, and

he's told others that he wants to get a tattoo and wanta

10

other people to call him that in the jail.

11

things that set off this 1ateat gentleman.

13

takes the bat. with a friend; he goes up to —— the wildlife

14

refuge is the best way

I

can describe it.

'16

a duffel hag full Df the things that he had stolen.

11

after the crime had been discovered and after the

13

investigation had began.

19

things.

20

says he hit Stukey with the bat a5 if he was digging for

20

21

gold.

21

McDonald's.

22

is on the way to McDonald's.

He wanted people in the jail —— this is

23

interesting -- ta

24

“slugger.“

him "Louisville" or call him

cal].

uonerua

oseua

18a

aware

He

er

a

He knows what's going on inside of that house

killed her.

what's interesting. you notice he worked at

And McDonald's. he: house -- the victim's house

As he tells the detectives at one time, he --

23

He wants to get tattoos with his friends.

25

This

He makes an effort to conceal those

he was going ta figure out a way to get her back somehow.

22

Hides the bat.

Goes up to the Amman foothills and hides a --

15

19

He

That's one of the

After the crime, he burns all of his clothes.

12

Clark clapping.l

MR‘ CLARK:

Id

And the detectives

mR's the

6

9

12

It‘s interesting because one of his

5

8

11

.13

Court has in the PSI at the jail waa he was in possession of

crime because he initially denied it.

they're outside of the interview room.

-- want to all get tattoos to

o gs

ocmwemorate this with “Louisville“ or 'Slugger" or a hat an a

was just after he had began talking about committing the

10

15

think this

I

5 wan

an

d

remorse.

wwdmul

men

1

24

his rage just kept coming and kept canning because he'd walk

25

by her house every day.

1

2

oommenmrating that behavior.

awn»-

Based upon that, your Honor, pursuant tn the

with the body decomposing. and yet he walks by her house

3

every day after it happened.

d

statute, we‘re going to recommend a life in prison.

5

going to recommend 3O years a5 a minimum.

6

based upon the average across the state and also the brutal

'3

nature of this particular crime.

This Court: needs to focus on four things for

we're

This is justified

d‘u-

Protection of society, deterrence of this

sentencing:

defendant and others, rehabilitation. and punishment.

are the —- those are the items the supreme court has told

a

this Court to focus on.

9

So

10
11

Those

I '11

circle back to my initial question.

10

What is a life worth?

appropriate.“

13

10 years is

1-1

statute,

15

has to give 10.

'I --

I

think

If the Court knows from the

there‘s a 10-year minimum on this case.

1'?

about these facts?

13

years,

The Court

19

the outliers,

1

is, what's minimum

just told the Court, over the last two

two and a half yeara, the state average. if you remove
is 23.8 years.

A5

I

about here in court and the things that are

I

stated in chambers, there's still a

12

settlement of the victim's estate that needs to be addressed.

13

and we still need some time to work through that process, as

14

that's ongoing.

16

Any other terms we'll leave at the Court's
discretion.

Thank you. Mr. Clark.

1?

THE COURT:

18

Mr. Archibald.
MR, ARCHIEJILD:

19

And this defendant, for doing those things

20

consider any restitution issues.

15

My question to this Court

16

And we would ask for an additional 90 days to

11

The defendant, in the PSI, says,

12

We'll leave the fine at the Court's
diacretion.

Part of the problem with these

20

sentencing databases contained in the PSI 15 we don't know

21

what information they're relying on.

21

told. you

22

contained 1n the report, thinks that 10 years is good enough

22

23

for that.

23

gives the Court a couple cf examples cf a sentencing

24

database.

It's not.

21

25

gruesome

and.

This is as aggravating and —— and

heinous a case as we've dealt with for years.

So, on page 17 of the preaentence report,

25
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Comparing this Case to other cases used to tn
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WWWW—
Whatever you happen to come to conclusion on.

I

will respect. and

that's all

do thank you far the time.

I

I

believe

have to say.

I

THE COURT:

Thank you, Mr. Hernandez.

Mr. Hernandez, are you fully satisfied with
Lom-Jmul

the representation of your counsel?

THE DEFENDANT:
THE COURT:
10

He's very good.

Yes.

reason why the Court should not proceed?
MR. ARCHIBALD:

11

THE COURT:

No,

to the exhibits that have been before the Court.

I

5

6
7

happy

11

.Ln

And

have the photographs that the State has

I

presented for the Court's consideration of Lisa Stukey.

And it's very difficult to reconcile these two
photographs.
that we end where we are today?

12

And how is

gentlemen -- and speaking directly to you, Mr. Hernandez, and

13

There is mitigation in this case.

14

the attorneys —* let me first begin by sharing my

14

acknowledged hy the State, which

15

appreciation for both counsel.

15

was fair in their assessment of the things

16

should consider.

16
1?
18

I

Very well.

Then,

ladies and

And it's clear that you are

that photograph.

13

12

think Hr. Archibald‘s statement and

recognition that this is a difficult decision for the Court
is,

the case.

in fact,

And

19

I

sense the emotion in your counsel's
It's obvious to the Court

20

recommendations and arguments.

21

that the State‘s counsel feels the Same.

23

are feeling the —— the weight and the consequence of -- of

24

why we are here today. and there‘s emotion

25

court -- the courtroom,

and.

I

--

I

that.

exists in the

understand that.

ueral

state.

I

welcome that inﬁomation from -- from both

appreciate.
v_har.

That's

And the State
the Court

And

think you,

18
19

through your counsel. have presented a number oi things for

20

the Court to consider.

Before

I

share my thoughts as it relates to

I

22

the mitigation that exists, let me just. make a couple of -—

23

of

0mm:

regarding the comparison of —— of cases.
I

241

know that the presentenoe investigations Ear

W

some years have provided that data.

hem

1

that has

2

from law enﬁorcemant.

the

I

believe it is

And. obviously, the Court will not lose sight

3

attorneys.

I

consider the mitigation that exists.

25

understanding of sentences that are being imposed across the

if.

It's part of the Court's discretion to

1'?

21

There are individuals in this courtroom that

22

a

see a smiling, young man that appears to be

full of promise and -- and hope.

9

look at

I

photograph of -- of you, Hr. Hernandez. at the age of ten.

10

your Honor.

51:

l

3

8

And, Counsel, is there any legal

E

very carefully to the arguments and having been now exposed

II

Okay.

Ls dlzticuit.

It.

1

2

Again, as

look at these two photographs

4

cf rehabilitation.

5

and try to reconcile them, it's a difficult task as

5

consider rehabilitation.

I

mUI-hwnp

However,

I

also believe very strongly that,

the moment that we begin to compare sentences,

review,

we see aignificant differences,

upon close

both in the nature of

the offense. we see that in the defendant, and the history.

I

Because that‘s a focus uf the Court's

'J'

It will be for the department.

But there is

8

attention.

And. as you apply those four objectives of

9

nothing that this Ccurt can do to restore what you have

10

criminal punishment that this court is to consider and as

10

11

this Court has hundreds of times applied those objectives to

11

12

circumstances, it's increasingly difficult to find

12

photograph, that has removed even the dignity of leaving this

13

similarities.

The differences stand out in —— in large ways.

13

existence.

So my approach in this case is ta take the

14

14

that. 1 have

15

information

16

four objectives.

been exposed to, apply it to those

And I'll recite them at this time for you.

First is protection Of society.

17

That‘s the

And this i5 so relevant in -- in

taken.

And that i5 a -- a life.
And you did it in a way, as

look at this

I

Those points of mitigation that are found by

15

this Court. which carry great persuasion, as outlined on page

16

15 -- and

1'?

physical abuse and the kind of effects that

13

upon you; the neglect described by your counsel and the

I

accept by Dr. Hatzenbuehlex the findings —that.

would have

13

Court's primary objective.

19

this particular offense, as you can imagine, as we all can

19

materials that -- that

20

imagine, becauae of the taking of this life that -- that you

20

lack of attachment; bullying: separation; moves; and a

21

did.

21

difficult upbringing, as acknowledged by Mr. Clark.

I

22

also mam: to deter you from comnitting other

And you should Imam that it's nut simply to deter

23

offenses.

24

you but to deter others as well.

25

There's punishment for the wrongdoing.

And

I

have: emotional and sexual abuse:

understand that.

But.

23

despite all of this, the depravity exceeds description.

Such

24

a young

These are very real.

22

I

man committing such a deplorable act.

25
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And this offense does demand a significant

{HNJ—I

m

mun

great consequences.

1

The motivation for you to act to take this

ma

Laed

to.

And -- and the problem that this Court has is

2

when you have big talk in jail, over the course of even

life is something that the Court has struggled, even with my

3

that,

understanding of these mitigating facts in your history, to

4

the minimum period that the law requires for me to impose.

understand and wrap the Court‘s mind around.

5

you will become a big shot.

6

in my Own experience.

have reviewed. the letters that have been

I

And that i5 clear to the Court

madman;

And

submitted.

I

would note ——
that a

number of the people sitting behind you are here 0n his
10

behalf?
HR. ERCHIBALD:

12

THE COURT:

13

Yea. your Honor.

will not serve you.

9

your mind as you contemplate your action is what I'm trying

And.

I'm

glad that they are here.

14

1

acknowledge all of those others, friends and

that have —— have heavy hearts today because of the

15

family,

16

loss of M3. StUREy.

n

to do,

i3 to reconcile these two photographs before me.

The trauma that exists with the kind of force,

11

And that's important.

The conversation that the attorneys have had

12

the deliberate act with a bat, the kind of fear that

13

must have existed in -- in this woman's mind a5 you
approached her and had been in her home, and then the

description of

16

description but looting the place -- are all very aggravating

1'?

factors.

Mr. Clark --

18

19

jail, one of the struggles that this Court has -- and

I

19

criminal history.

2D

accept the remorse that you've demonstrated today.

see

20

upbringing.

21

that.

22
23

is real.

I

those tears and that emotion

don‘t know how it could nut be.

22

don‘t know of another

prior

You're a young man with a difficult

There are two significant considerations for
the Court as

I

apply these objectives of criminal punishment.
The first is easy.

23

And that is the

also accept, however, that you may have made

24

indeterminate period.

some choices while in custody, aa found in the materials that

25

Court can do to restore what you have taken in such a

I

24

25

that.

I

It i5 true that you don't. have a

21

accept

1

And, without any reservation.

of life.

the Court imposes a

life sentence.

think

15

with the Court: regarding this talk that‘s occurred in the

I '11

I

14

13

I

And the image than you should have in

a

10

11

And so my direct counsel to you today is that

1

Is it fair to say, Mr. Archibald.

to uno would be the benetactor 0t
HR. CLARK:

2
3

Because there is nothing that this

tmp051t10n?

Your Honor, that's what's still

being dealt with --

d

THE COURT:

5

HR. CLARK:

—— with the record searches.

And, in fact, as this case began, the law enables even the

6

THE COURT:

Mr. Hernandez, do yon have any

taking of your life.

7

Th2 next is the fixed period.

The State

5.5

Okay.

WCD-JmU'CI-LAJMI—i

As you know, the statute requires 10.

suggesting 30 years.

And that —— and. through the history of this
case,

I

understand that that was removed.

An agreement was reached.
yourself accountable by pleading guilty.

description of what occurred.

this case,

I

THE COURT:

No,

yuur Honor.

Let me advise you that you have l2

10

days today -- from today to file an appeal: that you have 120

You've given the

11

days to file a Rule 35.

12

of these things.

And all of these things may be

those objectives of criminal punishment, the Court
I

indicated,

followed by an indeterminate lite sentence.

1e

And your attorney can explain both

And then, lastly, there is opportunities for

13

evaluate the facts and circumstances of

will impose a 25~year fixed sentence. as

THE DEFENDANT:

9

You've made

considered for your credit.

A5

questions for the Court?

a

remedies associated with postconviction relief that expire

15

one year after the date the appeal expires.

16

Mr. Archibald about thoae potential remedies.

1';

Thank you, and this Court is in recess.

MMNMan—II—Ip-Imv—y—n—HHH

There will be a $10,000 fine.

Mr. Clark has

18

mhuwwommuamawupg

invited the Court to stay a restitution order for a
reasonable time.

The Court will do that, expecting it t0 be

30 days unless there's a showing that is

otherwise needed.

Court costs and the victim's relief fund are
standard in this case.

The Court will impose a $5,000 fine

-- compensatory fine.

19
20
21
22
23
2d

And, Mr. Clark, do you yet have information as

25
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So Visit with

(Proceedings concluded.]

